
No. 7662

Circuit Court of Mppml^

Jfor tfje i^intfi Circuit. ^

G. M. STAXDIFER CONSTRUCTION
CORPORATION,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

1

Cransicript of tije Becorti

Upon Petition to Review an Order of the United States

Board of Tax Appeals.

FrLED
DEC -"^^"34

FEDERAL PRINTING AND COMPOSITION COMPANY, SAN FRAMOtSCO, CALIFORNIA





No. 7662

Winitth States!

Circuit Court of Appeals;

jfov ti)t Minify €ivtmt

G. M. STANDIFER CONSTRUCTION
CORPORATION,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

t^ran£;cript of tije 3^ecorb

Upon Petition to Review an Order of the United States

Board of Tax Appeals.

FEDERAL PRINTING AND COMPOSITION COMPANY, SAN FRANCISCO, CALIFORNIA





INDEX

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are
printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accordingly.

When possible, an omission from the text is indicated by printing in

italic the two words between which the omission seems to occur.]

Page

Docket Entries 1

Petition 3

Answer 11

Stipulation of Facts 14

Opinion 22

Decision 31

Petition for Review and Notice of Filing 32

Praecipe and Notice of Filing 40

Clerk 's Certificate 43





APPEARANCES

For Petitioner:
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Docket No. 51636

G. M. STANDIFER CONSTRUCTION (^ORP.,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES:
1930

Dee. 29—Petition received and filed. Taxpayer noti-

fied. (Fee paid)

Dee. 29—Copy of petition served on General

Counsel.

1931

Fe]). 9—Answer filed by General Counsel.

Fob. 1.3—Copv served—placed on Circuit Calendar.

1933

Aug. 5—Hearing set 9/25/33, Portland. Oregon.

Aiier. 16—Motion for production of records and

documents filed by General Counsel.

Au^:. 18—Order to produce certain \Yritten docu-

ments entered.
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1933

Oct. 2—Hearing had before Mr. Arundell. Sub-i

niitted. Stipulation of facts filed. Briefs

due Bee. 1, 1933.

Oct. 23—Transcript of hearing 10/2/33 filed.

Dec. 1—Order that time for filing briefs be ex

tended to Dec, 11, 1933 entered.

Dec. 1—Brief filed by General Counsel.

Dec. 4—Proposed findings of fact and brief filed'

by taxpayer.

1934

Mar. 27—Opinion rendered—C. Rogers Arundell.

Decision will be entered under Rule 50.

^lay 7—Motion for decision under Rule 50 filed l:)y

General Counsel.

May 8—Hearing set June 6, 1934 under Rule 50.;

June 6—Hearing had l)efore Mr. C. R. Arundell,

Division 7, on settlement under Rule 50

—

not contested—referred to Mr. Arundell

for decision.
;

June 7—Decision entered—Division 7.

Sept. 5—]^etition for review l)y IT. S. (^ircuit Court

of Appeals, 9th Circuit, with assignment?

of erroi' filed by taxpayer.

Sex)t. 5—Pioof of service filed by taxpayer.

Sept. 26—Praecipe filed.

Sept. 26—Proof of service^ filed. [1*]

•Pape numborinfj appearing at the foot of pape of original rertiflec

Transcript of Record.
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United States Board of Tax Appeals

Docket Xo. 51636

G. M. STAXDIFER COXSTRUCTIOX COR-
PORATIOX,

Petitioner,

vs.

COMMISSIOXER OF IXTERXAL REYEXUE,
Respondent.

PETITIOX

The al)ove named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his notice of

deficiency IT:E:Aj-HOB-15545-60D, dated Xovem-

ber 1. 1930, and as a basis of its proceeding alleges

as follows:

1. The petitioner is a corporation organized un-

der the laws of Oregon, with principal office at 1016

Public Service Buildhig, Portland, Oregon.

2. The notice of deficiency (a copy of which is

attached and marked Exhibit A) was mailed to the

l)etitioner on Xovember 1, 1930.

\ 3. The taxes in controversy are income taxes for
'

[2] the calendar year 1928, and for $8,605.20.

1. The determination of tax set forth in the said

notice of deficiency is l)ased upon the following

errors:

(a) The respondent erred in his determination

tliat the petitioner received income in the calendar

year 1927 amounting to $63,943.14 on account of
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payroll charges accrued during 1921 and prior

.years, liability for the payment of which was dis-

charged by operation of the statute of limitations

in 1924 and years prior thereto.

(b) The respondent erred in his determination

that petitioner had a net income for 1927 of

$6,945.19, or any sum whatsoever, and in his failure

to find that petitioner sustained a net loss from its

business in 1927 of $68,709.92, as reported by peti-

tioner in its return.

(c) The respondent erred in his refusal to per-

mit the petitioner to deduct from its gross income

for the calendar 3^ear 1928 the net loss sustained

by petitioner in 1927, namely, $68,709.92.

(d) The respondent erred in his determination

of a deficiency in petitioner's tax liability for the

yeai' 1928 of $8,605.20, or any sum wliatsoever.

5. The facts upon which the petitioner relies as \

the basis of this proceeding are as follows:

(a) The petitioner operated shipyard plants at

[3] Vancouver, Washington, during tlie years 1917 •

to 1921, inclusive. The petitioner discontinued all

active shipbuilding operations in the year 1921,

although during the next year or two thereafter it

continued in business incident to the disuiantling

nud disposition of its plant and equipment.

(h) During tlie yenrs 1917 to 1920, inclusive, cer-

tniu ])a>r(>ll items wei*e accrued on the petitioner's

bool;s for lal)or ])erformed in its shipyard plant at

A^ancouver, Washington. Included in the accrued

payroll charges were items aggi'egating $63,94iM4,
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which were never called for by the employees en-

titled to such wages. Substantially all of these un-

claimed and unpaid payroll items represented addi-

tional compensation under the so-called Macy
Awards. In many cases employees entitled to such

additional compensation failed to call for their

checks, although such checks were actually issued

in the years prior to 1921 and were held by peti-

tioner for them subject to the order of such respec-

tive employees.

(c) Section 159, Remington's Compiled Statutes

of Washington, 1922, provides that the period for

the commencement of actions shall be as follows

:

''Within three years,-

—

•X- * *

3. An action upon a contract or liability,

express or implied, which is not in writing, and

does not arise out of anv written instrument

;

* * * .??

Under this statute the petitioner was entitled to

defend against any claims for said unclaimed pay-

roil items after [4] three years from the date lia-

l^ility therefor was incurred by the petitioner.

Petitioner's liability for the last of such unpaid

payroll items included in said total of $63,943.14

expired during the year 1924.

(d) The petitioner received no income during

any year on account of the aforesaid accrued pay-

I'oll items, and particularly received no income
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therefrom during the calendar year 1927 or 1928.

If petitioner did in fact receive any income by

virtue of the defense of the statute of limitations

against its liabilit}' for said accrued payroll charges,

such income was received during 1924 and years

i:>rior thereto.

(e) Petitioner sustained a net loss in its busi-

ness during the year 1927 of $68,709.92, and is

entitled to a deduction for such net loss from its

gross income for the calendar year 1928. Peti-

tioner's net income for 1928 was $6,171.29.

AVHEREFORE, the petitioner prays that this

Board may hear the proceeding and

(a) Determine that petitioner receive no income

iu the year 1927 or in the year 1928 on account of

unpaid payroll charges accrued in 1921 and prior

years, liability for the payment of which was dis-

charged by operation of the statute of liniitatious

iu 1924 and years prior thereto.

(b) Determine tliat ]:)etiti(mer sustained a net

loss in 1927 of $68,709.92, and that petitioner is

entitled to deduct such net loss from its income

for the year 1928. [5]

(c) Determine that there is no deficiency in ])e-

titioner's income tax liability for the year 1928.

CHARLES E. :src(n"LLOCH

IVAN F. PHIPI\S,

Counsel for Petitioner,

1410 Yeon Building,

Portland, Oregon [6]
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State of Oregon,

County of Multnomah.—ss.

L. B. MENEFEE, being first duly sworn, on oath

says that he is the Vice President of G. M. Standi-

fer Construction Corporation, the petitioner above

named, and is authorized to verify this petition in

its behalf; that he has read the foregoing petition

and knows the contents thereof, and the facts stated

therein are true as he verily believes.

L. B. MENEFEE.

Subscribed and sworn to before me this 23rd day

of December, 1930.

(Seal) J. R. OSBORN,
Notary Public for Oregon.

My connnission expires March 30, 1932. [7]
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NP 2-26-28

Treasury Department

Washington

Office of

Conuiiissioner of Internal Revenut

Nov. 1, 1930.

Address reply to

Commissioner of Internal Revenue

and refer to

G. M. Standifer Construction Corporation, 1016

Public Service Building, Portland, Oregon.

Sirs

:

You are advised that the determination of your

tax lia)3ility for the years 1927 and 1928 discloses

a deficiency of $8,605.20 as shown in the statement

attached.

In accordance with section 274 of the Revenue

Act of 1926 and section 272 of the Revenue Act of

1928^ notice is hereby given of the deficiency men-

tioned. Within sixty days (not counting Sunday as

the sixtietli day) from the date of the mniliuu- of

this letter, you may petition the United States

Board of Tax Appeals for a redetermination of

your tax liability for the years in which a deficiency

is disclosed.

HOWEVER, IF YOU DO NOT DESIRE TO
PP'.TTTIO'^, you are requested to execute the en-

closed agreement form and forward it to the Coni-

uiissioner of Iut(M'nal Revenue, Washington, D.C.,

for the attention of IT:C:P-7. The signing of this

agreement will expedite tlic closing of your rctuius

by permitting an early assessment of any deficiency
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and preventing the accumulation of interest charges,

since the interest period terminates thirty days

after filing the enclosed agreement, or on the date

assessment is made, whichever is earlier ; WHERE-
AS IF NO AGREEMENT IS FILED, interest will

aecuumlate to the date of assessment of the de-

ficiency.

Respectfully,

DAVID BURNETT,
Commissioner.

By (Signed) J. C. WIL^^IER,

Deputy Commissioner.

Enclosures

:

Statement

Form 882

Form 870

EXHIBIT A [8]

STATEMENT
IT:E:Aj

HOB-15545-60D

In re: G. M. Standifer Construction Corporation.

1016 Public Service Building,

Portland, Oregon.

Tear Deficiency

1927

1928 $8,605.20

5,605.20

Due consideration has been given to your protest

dated September 27, 1930, against the proposal to
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include as income in the year 1927 accrued pay roll

amounting to $63,943.14 charged to operations dur-

ing prior years. As the statute of limitations as to

such accounts has operated to bar their collection by

the claimants, or by the parties to whom due, it is

held that they should be included in income for

1927, the year the corporation surrendered its char-

ter, and began liquidation.

1927

Net income reported ($68,709.92)

Add:

1. Accrued pay roll de-

ducted as expense in

prior years $63,943.14

2. Interest on United

States obligations 11,711.97 75,655.11

Xet income $ 6,945.19

Less:

Exempt income shown above 11.711.97

Taxable income Xone

Explanation of Adjustments

1. It is liold that the accrued pay roll repre-

senting charges to operations in prior years and de-

ducted in prior years, the liability for the payment

of which has been discliarged by operation of the

statute of limitations, is a })roper credit to the ])rofit

and loss acconnt for the year 1927. The net h^ss

claimed for 1927 has accordingly been reduced by

this item, amounting to $63,943.14.

2. Self-explanatory. [9]
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1928

Net income reported $ 6,171.29

Add:

1. Net loss 1927 deducted on

line 22(b) of return 68,709.92

Net income adjusted $74,881.21

Explanation of Adjustment

1. In view of the computation for 1927 shown

above, it is apparent that there was no net loss for

that year deductible from gross income for the year

1928.

Tax Computation

Net income $74,881.21

Tax at 12% $ 8,985.75

Previously assessed. Account #400970 380.55

Deficiency $ 8,605.20

Payment should not be made until a bill is re-

ceived from the Collector of Internal Revenue for

your district, and remittance should then be made

to him.

[Endorsed] : United States Board of Tax Appeals.

Filed Dec. 29, 1930. [10]

[Title of Court and Cause.]

ANSWER.
The Commissioner of Internal Revenue, by his

attorney, C. M. Charest, General Counsel, Bureau
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j

of Internal Revenue, for answer to the petition of

the above-named taxpayer, admits and denies asi

follows

:

1. Admits the allegations contained in Para-

graph 1.

2. Admits the allegations contained in Para-

graph 2. 1

3. Admits the allegations contained in Para-

graph 3.

4(a)&(b). Denies that he erred in determining

the tax set forth in said notice of deficiency, and

further denies that he erred as alleged in Para-

graphs 4(a) and 4(b) of the petition.

(c) Denies specifically that the petitioner sus-

tained a net loss during the year 1927, in any sum

whatsoever.

(d) Denies the matter set forth in Paragraph!

4(d).

5. (a) Denies any knowledge or information suffi-i

cient to form a l^elief as to the truth of tlie allega-

tions contained in Paragraph 5(a) of the petition!

and therefore denies the same.

(b) Denies each and every material allegation

contained in Paragraph 5(b) of the taxpayer's peti-i

tion wliich is inc(msistent witli or contrary to the

determination of the respondent as set forth in the

statement accompanying the notice of (U^ficiency,

which is attached to and made a i)art of the tax-

payer's petition, as Exhi])it A. [11]

5.(c) Denies each and every material allegation

contained in Paragrapb 5((') of the taxpayer's peti-

I
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tion which is inconsistent with or contrary to the

determination of the respondent as set forth in the

statement accompanying the notice of deficiency,

which is attached to and made a part of the tax-

payer's petition, as Exhibit A.

(d) Denies the matter set forth in Paragraph

5(d) of the petition.

(e) Denies the matter set forth in Paragraph

5(e) of the petition.

6. Denies generally and specifically each and

every material allegation contained in taxpayer's

petition not hereinbefore admitted, qualified or

denied.

WHEREFORE, it is prayed that the taxpayer's

appeal be denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

JOHN H. PIGG,

Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : United States Board of Tax Appeals.

FiledFeb. 9, 1931. [12]
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[Title of Court and Cause.]

STIPULATION OF FACTS.

The following facts are stipulated by the parties

hereto

:

1. The only dispute in this case is whether the

respondent, hereinafter called the "Commissioner",

erred in adding to the income of the petitioner for

the year 1927 the sum of $63,943.14 not reported

as incouK^ by the petitioner in its return for that

year.

2. The petitioner is an Oregon corporation. It

was organized in 1917 to engage in the ])usiness of

building wooden ships and steel ships. Its luiilding

operations began in 1917 and ended in 1921. Dur-

ing that period it had three ship yards, one at North

Portland, in the State of Oregon, which was de-

stroyed h\ fire in 1918, and two at Vancouver, in

the State of Washington, one a yard for building

wooden ships and tlie otlier a yard for l)uilding

steel ships.

3. Up to the early part of 1920 the operations

of the petitioner were largely confined to l)uilding

ships for the United States Shipping [13] Board

Emergency Fleet Corporation, the last of such ships

])eing delivered in February, 1920. In the latter

part of the year 1919 the petit ionei' began work on

private contracts, the last of sucli contracts being

completed in May, 1921.

4. The item of $63,943.14 is described as follo\\'S

in the statement attacluMl to the deficiencv letter:

t
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"Accrued pay roll deducted as

expense in prior years $63,943.14",

and the following explanation was given with re-

spect to said item:

"It is held that the accrued pay roll repre-

senting charges to operations in prior years and

deducted in prior years, the liability for the

payment of which has been discharged by

operation of the statute of limitations, is a

proper credit to the profit and loss account for

the year 1927. The net loss claimed for 1927

has accordingly been reduced by this item,

amounting to $63,943.14."

5. The item of $63,943.14 was made up of three

items, as follows:

(a) Unpaid increased wages,

Contract 10, $22,957.41

(b) Unpaid increased wages,

wooden yard, 3.993.68

(c) Vouchers payable account, 36,992.05

Total $63,943.14

6. Contract No. 10 of the petitioner was a con-

tract with the Nafra Company. It provided for the

construction of five steel ships. Construction was

begun in the fall of 1919, and the last boat was de-

livered shortly after June 1, 1920. In February,

1920, there was a sharp wage controversy in the

Standifer plant, culminating in a strike of the em-

ployees. After considerable negotiation the strike
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was settled on the basis of an increased wage of

eight and a fraction [14] cents per honr, which set-

tlement was made retroactive. The payrolls for this

contract ran to many Inmdreds of thonsands of dol-

lars. The agreed increased wages likewise ran to a

large figure. The item of $22,957.41 represents the

amount of the increased wages accrued but which

had never been called for hy employees. These wages

became due in 1920. They were included as a part

of the cost of the construction of the five boats cov-

ered by Contract No. 10, and thus were used to re-

duce petitioner's gross income. All of the deliveries

of boats mider Contract 10 were in the year 1920, ,

and the entire operations under Contract 10 were

reported in the income tax return for that year.

No checks representing these uncalled for wage

items of $22,957.41 were ever made out. Only two i

payments were made to employees after the year

1922 on account of increased wages on Contract 10.

These two payments were as follows:

September 30, 1923 $10.68

April 24, 1924, 14.40

Tliere was no dispute as to the amount of tl^e in-

creased wages. They were not paid for the reason

that they were not called for.

7. Tlie item of "Unpaid increased wages, w(^(iden

yard $3,993.68" represented iucreasod wages during

the latter ])art of tlie year 1919 and in tli(> early part

of the year 1920. Only two it(Mus or accruals fell in

the vear 1921. Tlu^v were as follows:
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January 31, 1921 $70.64

February 28, 1921, 5.28

These increased wage items aggregating $3,993.68

were all incurred in connection with peace-time

work on Contract No. 10, a portion of the joiner

work on Contract No. 10 ships being done at the Van-

couver wooden [15] yard. It is possible that a few

of the items represent wages earned after June 30,

1920. All of the increased wage items aggregating

$3,993.68 were taken as expense items in the year

1920, Avith the possible exception that the two items

of $70.64 and $5.28, respectively, may have been

taken as expense in the year 1921. No checks were

ever written uj) or issued for these items. There

was no dispute as to the amount of the items. They

were not paid for the reason that they were not

called for by the employees. The last payment of

increased wages in the wooden yard out of the "Un-

paid increased wages, wooden yard" account was

made in January, 1923. It was in the amount of

$26.50. The balance in this account after the pay-

ment in January, 1923, was the $3,993.68 aforesaid.

8. All of the unclaimed wage items of $22,957.41

and $3,993.68 were for work performed wholly

within the State of Washington.

9. The item "Vouchers payable account, $36,-

992.05" arose as follows:

The petitioner carried a "Vouchers payable ac-

count" to which were credited from time to time

various sums representing liabilities incurred in
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connection with petitioner's ship building opera-

tions but not yet paid. At January 1, 1922, the total

debits and credits to this account were $447,201.95

and $530,713.74, respectively. The following is a

correct transcript of that account from Januaiy

1, 1922, to December 31, 1924: [16]

Date Items Folio Debits Date Items Folin ' •.'liis

1922 1922

Dec. standard Oil Co. VR 445 15.00 Dec.
" CB212 28,253.20 "

1923
Apl " 215 106,590.85 "
Dec. J 142 6,612.09 "

1923
" Balance 48,156.50 Apl.

Feby 28

VR445 625.no
< ( (

<

5,375.87

" 446 2,025.00
i < it 705.87

*' 446 82.681.:.-!

J 140 1 4.703.3 S

,^^-,. 636,829.59 636,829.59
1924 ' ==^=^=
Nov. 5 Pacific Marine 1924

Iron Works CB 7 11,164.45 .Jan. 1 Balance
(P. M. I. Wks) 48,156.50

Most of the credits to the above account had l>eeii

charged to income. If called as a witness R. \'.

Jones, who was petitioner's vice president and j^laiit

manager during the years in question, would testify

that it is not definitely known one way or anofher

and is not now ascertainable whether any eharue

was made to income and taken as a deduction in

previous years on account of litigation with, the

Pacific Marine Iron Works, as hereinafter set fortli.

This litigation had arisen under tlie following- cir-

cumstances. In connection with one of its wooden

slii]) contracts foi- the United States Shippiuir

Board Emergency Fleet Corporation the ])etitioncv

liad entered into a contract in the year 191S with

llie Pacific ^farine Iron Works foi- tlie construction
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of six vertical triple expansion marine engines ^Yitll

Ijoilers. Various controversies arose with respect to

this contract. The Pacific Marine Iron Works made

claims for changes and extras, for suspension and

cancellation expense, and for increased wages or-

dered hy the government's labor adjustment ])oard.

In 1921 the Pacific Marine Iron Works sued the

petitioner for $48,156.50. On November 5, 1924, the

])etitioner paid the Pacific Marine Iron Works the

sum of $11,164.45 in full settlement of said [17]

suit. The credit balance in the "Vouchers payable"

account after the payment on November 5, 1924, of

the sum of $11,164.45 in settlement of this litigation

was •*36,992.05. This balance together with the

hereinbefore mentioned items of unclaimed wages,

the three items together aggregating $63,943.14,

have Veen treated by the respondent as income to

the petitioner during the year 1927.

in. The petitioner kept its books and filed its

returns for all years on the accrual basis of ac-

counting.

11. The petitioner's income tax returns and
' o\-< of accounts for the years 1917 to 1922, in-

<-'rsive. were tlie subject of man}- months of investi-

gation in the field, and also in the Commissioner's

office at Washington. After three or four months

; field work there was a revenue agent's report of

more than 400 pages. The taxpayer and the Com-

mis"- inner were in controversy for several years

' over tiie taxes for the years 1918 to 1922, inclusive.

The ^tpinion of the United States Board of Tax

-Vppeals, deciding that controversy was promul-

u
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gated on June 30, 1926 (4 B. T. A 525), and its de-

cision or final order of redetermination was entered

on May 26, 1927. No appeal was taken from that

decision, which accordingly became final on Novem-

ber 26, 1927.

12. Sometime in June, 1927, the petitioner paid

to the (Collector of Internal Revenue the final bal-

ance of tax owing to the United States for the years

1918 to 1922, inclusive, as determined by final order

of the United States Board of Tax Appeals in the ;

above mentioned cause, docket No. 5550, and on i

October 6, 1927, paid the sum of $34,354.52 as an i

offer in compromise of the interest liability on said

taxes, which offer was accepted on March 20, 1928.

13. During 1927 the petitioner made the follow-

ing distributions or payments to persons who were

either directly or through various holding and in-

vestment companies the beneficial owners of almost

all of petitioner's capital stock: [18]

a. M. Standifer $62,780.00

I.. B. Menefee 41,610.00

R. Y. Jones 41,610.00

Total $146,000.00

These payments wei-e in substantial ])roportion to

beneficial stock ownership. Tlu^ amounts ]>aid were

thereafter carried or listed upon the ))ooks of the

j)etitioner as assets in an account entitled "Ad-

vances to Stockholders." On October 8, 1928, Stan-

difer, Menefee and Jones, to enable the corporation

to meet certain expenses, ])ai(l into tli(^ corporation
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$8,750.00 in proportion to the pa^inents to tliem in

1927. The amounts so paid to the corporation in

1928 were credited against the respective accounts

of said persons under the "Advances to Stock-

holders" account. Xo part of the bahmce of

-"^137,250.00 has ever been repaid to the corporation,

Init at all times has been retained by the said Stan-

difer, Menefee, and Jones.

14. Pursuant to resolutions of petitioner's stoek-

liolders and directors adopted on July 2, 1927, the

])etitioner on August 30, 1927, filed with the Cor-

poration Commissioner of the State of Oregon a

certificate of dissolution, and on said date said

Corporation Commissioner issued his certificate

(lissolving said corporation. By statute of the State

<if Oregon a corporation remains in existence for

five years after the issuance of a certificate of dis-

solution for the purpose of winding up its affairs.

Oregon Laws, 1927, Chapter 340, page 445 ; Oregon
Code, 1930, Section 25-221.)

15. At the end of the calendar year 1926. the peti-

tioner had assets in the amount of $428,086.75 (ex-

clusive of good will), included in which amount

were United States Liberty Bonds of a par value in

excess of $350,000.00, and liabilities (exclusive of

(•ai)ital stock and surplus) of less than $200,000.00.

1(). On December 31, 1927, the petitioner had

assets as follows: [19]

Cash $7,579.79

Xotes receivable 5,126.62

Accounts receivable 31,827.58
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These amounts were in addition to or \Yithout

taking into account the $146,000.00 carried or listed

on petitioner's books in the account ''Advances to

Stockholders." At said date the petitioner's records

hallowed unclosed liability accounts of $155,073.15,

which included the above mentioned items aggre-

gating $63,943.14.

17. The petitioner's petition shall be deemed to

have been amended to conform to this stipulation

of facts.

DATED at Portland, Oregon, October 2, 1933.

(s) CHAELES E. McCULLOCH,
(s) IVAN F. PHIPPS,

Attorneys for G. M. Standifer

Construction Corporation.

(s) E. BARRETT PRETTYMAN,
General Counsel, Bureau of

Internal Revenue.

By
Attoi'uey for Respondent.

[Endorsed] United States Board of Tax Appeals.

Filed at Hearing Oct. 2. 1933. [20]

[Title of Court and Cause.]

Docket No. 51636. l^romulgatod Alarch 27, 1934.

1. Wages of employees accrued and deducted

from incouH^ but unclaimed by the employees,

held properly restored to income in the year in

which petitioner filed certificate of dissolution
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and made substantial distributions to its stock-

holders. Following Chicago Rock Island & Pa-

cific Ry. Co., 13 B.T.A. 988.

2. An amount was set up on petitioner's

])ooks prior to 1924 in a so-called vouchers pay-

able account, which in substance was a reserve

for contingent liability on a claim then l^eing

litigated. The claim was settled in 1924 by pe-

titioner paying a smaller sum than the amount

of the reserve. It does not appear that the

amount of the reserve was ever used hy peti-

tioner to reduce income. Held, that the l:)alance

in the account after settlement of the claim,

if income in any year, was income of the year

of settlement and not in 1927 when petitioner

was dissolved.

CHARLES E. McCULLOCH, Esq., for the peti-

tioner.

WARREN F. WATTLES, Esq., for the respon-

dent.

OPIXION
Arundell: The respondent determined deficiencies

in petitioner's income tax for 1928 in the amount of

><8,605.20. The deficiency arises from respondent's

disallowance of a portion of the net loss claimed to

have been sustained in 1927. The facts were stipu-

lated and we adopt, by reference, the stipulation

as our findings of fact.

The (juestion for decision is whether the follow-

ing- items, as they are designated in the stipulation,

<-onstitnted income for tlie vear 1927:
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Unpaid increased wages, Contract 10 $22,957.41

Unpaid increased wages, wooden yard 3,993.68

Vouchers payable account 36,992.05

Total - 63,943.14

The two items of "unpaid increased wages" will be

considered together. These items are made up of

amounts of increased wages [21] granted peti-

tioner's employees in 1920 when petitioner was en-

gaged in the construction of vessels under private

contracts. It had previously constructed vessels for

the United States Shipping Board Emergency Fleet

Corporation. Some of the increased wages here

involved were retroactive to 1919, but the total

amount was used to reduce petitioner's gross in-

come for 1920 either as cost of construction or as

expenses, with the possible exception of two items,

^70.64 and $5.28, which accrued in 1921, and these

according to the stipulation "luay liave been taken

as expenses in 1921." No checks were ever n^ade out

for the unpaid increased wages. There was no con-

troversy as to the amounts of the increased wages;

they were not paid l>ecaiise the employees never

called for them. Only three payments were made

after 1922—two in 1923. totaling $37.18, and one iu

April 1924, in the amount of i^l4.40. All of tlie uu-

clnimed \v;)<?;e iti^ms; liere invohod were for work

p( rfcM-uHMl wliolly in the State of Washinjrton.

The other item, "Vouchers payable account, $36,-

992.0.")," represents n credit balance in that accoinit

after ])etitiouer's settlement of a claim by the Pa-
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cific Marine Iron Works. In 1918 the Iron Works
engaged to construct marine engines for petitioner.

Various controversies arose with respect to the con-

tract, the Iron Works making claims for changes

and extras, for suspension and cancellation, and for

increased wages ordered by a labor board. In 1921

the Iron Works sued petitioner for $48,156.50.

Sometime prior to 1924 petitioner credited the

amount of $48,156.50 to its vouchers payable ac-

count. On November 5, 1924, petitioner paid the

Iron Works $11,164.45 in settlement of its claims,

and thereupon charged that amount to its vouchers

payable account, leaving a balance therein of

$36,943.14.

The vouchers payable account was an account to

which petitioner credited from time to time various

sums representing liabilities incurred in connection

with its ship-building operations, but not yet paid.

Most of the credits to that account were charged to

income, but it is not definitely known and is not now

ascertainable whether or not any charge was made

to income and taken as a deduction in previous

years on account of the Pacific Marine Iron Works
item.

Petitioner has not been engaged in any construc-

tion work since 1921. In June 1927 it paid to the

collector of internal revenue the final balanci^ of

taxes owing to the United States for the years 1918

to 1922, inclusive, as determined by this Board

(4 B. T. A. 525) and submitted an offer in com-

promise of interest, which was accepted on March
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20, 1928. In 1927 it distributed to its stockholders

$146,000, which amount was credited to an account

designated "Advances to Stockholders." [22]

On July 2, 1927, petitioner filed a certificate of

dissolution with the Corporation Commissioner of

the State of Oregon, and that official on the same

date issued his certificate dissolving the corporation.

Under Oregon law a corporation remains in exist-

ence for five years after issuance of certificate of

dissolution, for the purpose of winding up its

affairs.

Petitioner's books of account were kept and its

returns filed foi' all years on the accrual basis. At

the close of 1927 its liability accounts contained

the items here in dispute, aggregating $63,943.14,

which amount respondent added to income for that

year, thus determining a net income instead of a

net loss as claimed by petitioner.

The question concerning the inclusion in income

of unclaimed wages is controlled by the decisions in

Chicago, Rock Island & Pacific Ry. Co., 13 B. T. A.

988; affirmed on this point, 47 Fed. (2d) 990; and

Charleston & Western Carolina Ry. Co., 17 B. T. A.

569; affd., 50 Fed. (2d) 342. In the first case cited

amounts deducted for wages and remaining un-

claimed for two years were credited to profit and

loss, and in the other case unclaimed wages due em-

ployees for 1921 were credited to profit and loss in

December 1924. In both cases it was lield that tlie

amounts thus restored to pr(^fit and loss were to 1)C

included in income for the vear in wliicli the resto-
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ration was made. No valid distinction can be taken

between those cases and the present one on the

ground that this petitioner failed to enter the items

in an income account. Bookkeeping entries do not

make income, but neither does a failure to record an

item as income permit it to escape taxation when

the time arrives that it represents income. In our

opinion the proper time for inclusion in this case

was the year 1927, when petitioner filed its certi-

ficate of dissolution and distributed a substantial

portion of its assets to its stockholders. It is stipu-

lated that at the beginning of 1927 petitioner's assets

were $428,086.75 and liabilities less than $200,000,

while at the end of the year its assets amounted to

but $44,533.99 and liabilities $155,073.15, including

items making up the $63,943.14 involved here. It

was thus obviously engaged in the liquidation of its

affairs in that year, and a fund previously held as

impressed with an obligation and becoming in that

year available for other uses is properly an item

of income.

Petitioner argues that if the unclaimed wages

were income to it in any yeai* it was when the

statute of limitations ran against them. The appli-

cable statute, says petitioner, was that of the State

of Washington, which provides a three-year period

for commencement of actions on contracts not in

writing. We think this has no bearing on the ques-

tion before us. Local statutes are not decisive of

what constitutes income, Burnet v. Harmel, 287 JJ.

S. 103, nor what deduc- [23] tions may be taken,
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Weiss V. Wiener, 279 U. S. 333. We are of course

bound to follow established state rules of property,
\

Warburton v. White, 176 U. S. 484, but there is no

property riglit in a statute of limitations which af-

fects the remedy alone and not the obligation.

Campbell v. Holt, 115 U. S. 620. So it has been held

that local statutes of limitations barring collection

of debts are not sufficient to constitute ascertain-

ment of worthlessness. Leo Stein, 4 B. T. A. 1016;

Ralph H. Cross, 20 B. T. A. 929; affd., 54 Fed.

(2d) 781.

We accordingly hold that it was proper to include

the unclaimed wage items in petitioner's income

for 1927.

The other item, growing out of the litigation with

the Pacific Marine Iron Works, is somewhat dif-

ferent from the unclaimed wage items. This item

was in substance a reserve, and, if allowable as a

deduction at the time set up, the balance remaining

in it after settlement of the claim which prompted

its creation was income in the year of settlement,

1924. Unexpended balances in reserve accoimts are

income "in the year in which the reason for which

they were created ceased to exist." Peabody Coal

Co., 18 B. T. A. 1081. We further held in the Pea-

]>ody Coal Co. case that reserves of a kind that ai'e

not recognized as coUvStituting allowable deductions

should he restored to income in the year in which

they were set up. Consequently, whether the vouch-

ers payable account was a correct account or an er-

roneous account, tlie amount remaining unexpended
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at the close of 1924 was income in that or a prior

year rather than the year 1927 as held by the re-

spondent.

The theory underlying the restoration of reserve

balances to income, like that of recoveries on losses

for prior years (Burnet v. Sanford & Brooks Co.,

282 U. S. 359) and collections on debts previously

deducted as worthless (Askin & Marine Co., 26 B.

T. A. 409; affd., 66 Fed. (2d) 776), is that by tak-

ing the deductions in the earlier years the taxpayer

benetited through a reduction of its taxable income,

and subsequent events demonstrate that there was in

fact no loss, even though honest belief so indicated

at the time. In this case it is at least doubtful

whether petitioner had the ])enetit of a deduction of

the Iron Works item in any prior year. As stated

above, the item was in substance a reserve, and as it

was set up to cover a contingent lial)ility the re-

spondent in all probability would not allow it either

as an item of cost of goods sold or as an expense

deduction. Since the closing of petitioner's tax lia-

bility for earlier years its ])ooks have been

destroyed. But prior to such destruction, according

to the stipulation, petitioner's returns and books of

account were the subject of many months of inves-

tigation in the field and also in the respondent's

office at Washington; that as a result of three or

four months of field work a revenue agent's report

of [24] more than 400 pages was prepared ; that

petitioner and respondent were in controversy for

several vears over the taxes for the vears 1918 to
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1922, inclusive. Deficiencies proposed by the re-;

spondent were litigated before this Board. It is

highly improbable that throughout these investiga-

tions, controversies, and litigation the Iron Works
item, if claimed as a deduction by petitioner, would

escape the notice of the respondent. The probabili-

ties are the other way. Had the item been used by,

petitioner to reduce gross income it would have been

!

detected somewhere along the line and challenged

by the respondent and there would be a record of it

available to and capable of production by the re-

spondent.

It is accordingly our view that from whatever

angle the Pacific Marine Iron Works item is con-

sidered, it was improper to restore the unexpended

balance to 1927 income.

Decision will be entered under Rule 50. [25]
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United States Board of Tax Appeals

Docket No. 51636

G. M. STANDIFER CONSTRUCTION
COMPANY,

Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.
This proceeding came on regnlarly for hearing

on the respondent's proposed recompntation. No
objection thereto has been entered by the petitioner,

and in accordance with the respondent's proposal,

it is

ORDERED and DECIDED that there is a de-

ficiency in income tax for the year 1928 in the

amount of $4,999.57.

Enter

:

[Seal] (Signed) C. ROGERS ARUNDELL,
Member.

Entered Jun. 7, 1934. [26]

[Endorsed] : Entered Jnn. 7, 1934. [26]

y
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United States Circuit Court of Appeals

for the Ninth Circuit

Term, 1934

No

G. M. STANDIFER CONSTRUCTION
CORPORATION, a corporation,

Petitioner and Appellant,

V.

GUY T. HELVERING, COMMISSIONER OF
INTERNAL REVENUE,

Respondent and Appellee.

PETITION FOR REVIEW OF DECISION OF
THE UNITED STATES BOARD OF TAX
APPEALS.

To the Honorable, the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

The above named petitioner, G. M. STANDIFER
CONSTRUCTION CORPORATION, in support of

this its petition, filed pursuant to the provisions of

Section 1001 of the RevcMuu^ Act of 1926, as

amended, for the review of the decision of tlic

United States Board of Tax Appeals rendered June

7, 1934, redeterminiug a deficiency in the income

taxes of the petitioner for the calenchir year 1928,

in the amount of $4,999.57, res])ectfully shows to

this Honorable Court as follows : [27]
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I.

STATEMENT OF THE NATURE OF THE
CONTROVERSY.

The Commissioner of Internal Revenne, bv his

notice of deficiency dated November 1, 1930, to

the above named petitioner, asserted a deficiency in

the petitioner's income taxes for the calendar year

1928 in the amount of $8,605.20. Thereafter and

within the time prescribed by law, the petitioner

filed with the United States Board of Tax Appeals

its petition for the redetermination of such de-

ficiency. The proceeding was heard at Portland,

Oregon, on October 2, 1933. All of the facts were

stipulated in writing. Thereafter and on March 27,

1934, the Board made its findings of fact and pro-

mulgated its opinion approving in part the deter-

1 mination of the Commissioner, Thereafter and on

June 7, 1934, the Board entered a final order and

k decision redetermining a deficiency in the peti-

tioner's income taxes for the year 1928 in the

amount of $4,999.57.

The issue presented by this petition for review is

whether the Commissioner of Internal Revenue was

correct in disallowing as a deduction from 1928 in-

f come the net loss claimed hy the petitioner to have

been sustained by it for the year 1927. The answer

to this question depends on whether certain wages

of employees, aggregating $26,951.09, accrued and

deducted from petitioner's income in the years 1919

to p'^l 1921. inclusive, l)iit never claimed by the em-

It
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ployees, constituted income to the petitioner for the

year 1927.

THE FACTS.

The petitioner, an Oregon corporation, was en-

gaged in the shipbuilding business from 1917 to

1921. A considerable part of the petitioner's opera-

tions consisted of the building of ships for the

United States Shipping Board Emergency Fleet

Corporation. In February, 1920, there was a sharp

wage controversy in the petitioner's plant, cul-

minating in a strike of tlie employees. After con-

siderable negotiation the strike was settled on the

basis of an increased wage and the settlement was

made retroactive. Checks covering the retroactive

increases of wages were made out l)ut, to the extent

of $26,951.09, were never called for by the em-

ployees entitled to them. Substantially all of these

unclaimed wages represented wages accrued in 1919

and 1920, only $75.92 being applicable to the year

1921. All of these unclaimed wage items represented

liabilities of the company accrued in the State of

A^'^ashington.

The statnt(> of liniitations with respect to the lia-

bility of the petitioner for the payment of these

unclaimed wages, aggregating $26,951.09, expired

three years after the liabilities were incurred. The

petitioner's liability for payment of these unclaimed

wages expired not later than 1923, [29] with respect

to all but $75.92 of the amount determined l\v the

Board to have represented income to the petitioner

in 1927, and as to the said sum of $75.92 the statute

of limitati(ms expired in 1924.
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Pursuant to resolutions of the petitioner's stock-

holders and directors, adopted July 2, 1927, the peti-

tioner on August 30, 1927, filed with the Corporation

Commissioner of Oregon a certificate of dissolution.

Under the Oregon statutes the petitioner remained

in existence for five years after the date of issuance

of the Corporation Commissioner's certificate of dis-

solution, namely, August 30, 1927, for the purpose of

winding up its affairs. The petitioner was not liqui-

dated during the year 1927, for on December 31 of

that year it had assets aggregating $190,533.99, con-

sisting of the following:

Cash, $ 7,579.79

Notes receivable, 5,126.62

Accounts receivable. 31,827.58

Accounts receivable from

stockholders, 146,000.00

On December 31, 1927, the petitioner still carried on

its books unclosed liability accounts amounting to

$155,073.15, which included the above mentioned

unclaimed wage items aggregating $26,951.09.

There is no dispute regarding the facts involved

in this case. The only question is whether, under

the stipulated facts, the petitioner is to be charged

with the [30] receipt of income in 1927 in the

amount of the unclaimed wage liability remaining

on the company's books because the petitioner was

dissolved in that year, thus reducing the net loss to

be carried forward to 1928.



36 G. M. Standifer Const. Corp.

II.

DESIGNATION OF COURT OF REVIEW.

Petitioner is an Oregon corporation, with its prin-

cipal place of business in the City of Portland, Ore-

gon. It made its return of annual net income for

the year 1928 to the Collector of Internal Revenue

at Portland, Oregon. The petitioner, being ag-

grieved by the said findings of fact, opinion, de-

cision and final order of the United States Board

of Tax Appeals, seeks a review thereof in accord-

ance with the provisions of the Revenue Act of

1926, as amended, by the United States Circuit

Court of Appeals for the Ninth Circuit, within

which Circuit is located the office of the Collector

of Internal Revenue at Portland, Oregon.

III.

ASSIGNMENTS OF ERROR.

The petitioner, as a basis for review, makes the

following assignments of error:

1. The United States Board of Tax Appeals

erred in deciding and holding tlmt the petitioner

received income upon [31] its d'ssolution in 1927, in

tlie amount of certain unclaimed wages, in respect

of which the statute of limitations expired in 1923

and 1924.

2. The Board erred in deciding and holding that

the petitioner's net loss for 1927, to be carried for-

ward as a deduction from petitioner's income for

192S. was $30,046.86, or any sum wliatever less than
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$68,709.92, as reported by petitioner in its 1928

return.

3. The Board erred in rendering its decision in

favor of the respondent and against petitioner for a

deficiency of $4,999.57 in petitioner's income taxes

for said year 1928.

WHEREFORE, your petitioner prays that this

Honorable Court may review the said findings,

opinion, decision and final order of the United States

Board of Tax Appeals and reverse and set aside the

same, and that the Clerk of the said Board be di-

rected to transmit and deliver to the Clerk of the

above entitled Court certified copies of all and

every of the documents necessary and material to

the presentation and consideration of the foregoing

petition for review and as required by the Rules of

said Court and the statutes made and provided.

G. M. STAND IFER CONSTRUC-
TION CORPORATION,

By CHARLES E. McCULLOCH,
IVAN F. PHIPPS,

Its attorneys,

1410 Yeon Building,

Portland, Oregon. [32]

State of Oregon,

County of Multnomah—ss.

I, L. B. MENEFEE, being first duly sworn, on

oath say that I am vice-president of G. M. STAN-
DIFER CONSTRUCTION CORPORATION, the

petitioner and appellant above named, and that as

such officer I am authorized to verify the foregoing
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petition for review; that I have read the said peti-

tion and know the contents thereof, and the facts set

forth therein are true, as I verily believe; that the

said petition is filed in good faith and not for pur-

poses of delay.

L. B. MENEFEE
Subscribed and sworn to before me this 31st day

of August, 1934.

[Notarial Seal] J. R. OSBORN
Notary Public for Oregon.

My commission expires March 24, 1936.

[Endorsed] : Filed Sept. 5, 1934. [33]

United States Board of Tax Appeals

Docket No. 51636

G. M. STANDIFER CONSTRUCTION
CORPORATION, a corporation.

Petitioner,

vs.

GUY T. HELVF.RIXG, Commis.<ioner of Internal

Revenue,

Respondent.

NOTICE OF FILING PETITION FOR REVIEW
OF DECISION OF THE UNITED STATES
BOAR!) OF TAX APPEALS.

To tlic above-iinnied res])(in(lent. and t(i RORKRT
II. JACKSON, (^leneral Counsel, Bureau (^f In-

ternal Revenue, attorney for respondent

:

PLEASE TAKE NOTICE that on the 6th dav of
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I September, 1934, tlie undersigned will present to this

Board and file with the Clerk thereof the petition

of G. M. Standifer Construction Corporation, a

copy of which is annexed hereto, for the review, l^y

the United States Circuit Court of Appeals for the

Xinth Circuit, of the decision and hnal order of the

Board [34] in the above entitled proceeding, entered

upon the records of said Board on the 7th day of

June, 1934.

Dated at Portland, Oregon, this 30th day of

August, 1934.

CHARLES E. McCULLOCH
IVAX F. PHIPPS

Counsel for Petitioner,

1410 Yeon Building,

Portland, Oreiion.

Service of the foregoing Notice and copy of Peti-

tion for Review is hereby accepted this 5th day

of September, 1934.

ROBERT H. JACKSOX
Assistant General Counsel,

for the Bureau of Internal Revenue,

Counsel for Respondent.

[Endorsed]: Filed Sept. 5, 1934. [35]



40 G. M. Standifer Const. Corp.

United States Circuit Court of Appeals for the

Ninth Circuit

Term, 193J:

No

(Board of Tax Appeals)

(Docket No. 51636.)

G. M. STANDIFER CONSTRUCTION
CORPORATION, a corporation,

Petitioner and Appellant,

vs.

GUY T. HELVERING, Commissioner of Internal

Revenue,

Respondent and Appellee.

PRAECIPE FOR THE RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

YOU WILL PLEASE prepare and, within sixtv

days from the date of f11ini>' of the petition for re-

view in the above entitled proceeding, transmit to

the Clerk of th(^ United States Circuit Court of

Appeals for the Ninth Circuit, certified copies of

the followinc: documents in the above entitled pro-

ceeding:

1. Tlie do(^ket entries of tlu» proceeding before

tlie United Stat(v Board of Tax Api)eals.

2. Pleadings liefore tlie Board.

3. Findings of fact and ojnnion of tlie Board,

promulgated .March 27, 1934. [36]

I
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4. Decision of the Board, entered June 7, 1934.

5. Petition for review and notice of filing thereof.

6. Stipulation of facts.

7. This praecipe and notice of filing thereof.

The foregoing to be prepared, certified and trans-

mitted as required by law and the Rules of the

United States Circuit Court of Appeals for the

Xinth Circuit.

Dated this twenty-sixth day of September, 1934.

CHARLES E. McCULLOCH,
IVAN F. PHIPPS,

Counsel for Petitioner,

1410 Yeon Building,

Portland, Oregon.

[Endorsed] : United States Board of Tax Appeals.

Filed Sep. 26, 1934. [37]

[Title of Court and Cause.]

NOTICE OF FILING PRAECIPE.

To the above-named respondent and ROBERT H.

JACKSON, Assistant General CouiL^el for the

Bureau of Internal Revenue, attorney for re-

spondent :

PLEASE TAKE NOTICE that on the twenty-

sixth day of September, 1934, we shall file with the

Clerk of the Board a praecipe designating the por-

tions of the record to be transmitted to the L'nited

States Circuit Court of Appeals for the Ninth Cir-

cuit, on the appeal taken in the above proceeding, a
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copy of whicli praecipe is hereto annexed and here-

with served upon yon.

Dated this twenty-sixth day of Septemher, 1934.

CHARLES E. McCULLOCH,
IVAN F. PHIPPS,

Counsel for Petitioner,

1410 Yeon Building,

Portland, Oregon.

Service of tlio foregoing notice and copy of i^rae-

cipe is hereby accepted, and the filing of a counter-

praecipe is hereby [38] waived, this twenty-sixth

day of September, 1934.

ROBERT H. JACKSON,
Assistant General Coimsel

for the Bureau of Internal Revenue,

Counsel for Respondent.

[Endorsed] : United States Board of Tax Appeals.

Filed Sep. 26, 1934. [39]
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United States Board of Tax Appeals

Washington

Docket Xo. 51636

a. M. STAXDIFER COXSTRUCTIOX
CORPORATIOX,

Petitioner,

vs.

C0MMIS8I0XER OF IXTERXAL REVEXUE,
Respondent.

CERTIFICATE.

I, B. 1). Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 39, inclusive, contain and are a true copy of the

transcript of record, papers, and proceedings on file

and of record in my office as called for by the Prae-

cipe in the appeal (or appeals) as above numbered

and entitled.

In testimony whereof, I hereunto set my hand and

affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Columbia,

this 22nd day of Oct., 1934.

[Seal] B. D. GAMBLE,
Clerk,

United States Board of Tax Appeals.
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[Endorsed]: No. 7662. United States Circuit

Court of Appeals for the Ninth Circuit. G. M. Stan-

difer Construction Corporation, Petitioner, v. Com-

missioner of Internal Revenue, Respondent. Tran-

script of the Record Upon Petition to Review an

Order of the United States Board of Tax Appeals.

Filed October 29, 1934.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


